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SUMMONS

THE $TATE OF MONTANA SENDS GREETINGS
TO THE ABOVE.NAMED.DEFENDANT: STATE oF MONTANA

You are hereby summoned to answer the complaint in this action which is filed

in the offico of the Clotk of this Coun, a copy of which is herewith served upon you

snd to file your answer and serve a copy thereof upon the plaintiffs attorney within

forty (40) days after the scrvicE of this Summonr, exclusive of the day of scrvicc; and

in case of your failure to appear or answer, judgment will be takea against you by

default for the relief demanded in the Complaint.

WITNESS my hand and the seal of said Court tnisLday of December, 2007,

FAX 406252 1 669

CITY OF HARDIN AND TWO RIVERS
AUTHORITY,

Plaintiffs,

v.

STATE OF MONTANA AND THE
MONTANA DEPARTMENT OF
CORRECTIONS,

Defcndants.

Holland & Hart LLP
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Robert L. Sterup
Kyle A. Gray
Jason S, Ritchie
Hollat'tu & HnRt r-r-p

401 North 3lst Street" Suito 1500
P.0. Box 639
Billings, Montana 59103-0639
Telephone: (a06) 252-2166
Fax: (4061252-1669

Rebecca A. Convery
Hardin City Afiomey
406 N. Cheycnne Avenuc
Hardin, Montana 59A34
Telephonc: (406) 665-4277
Fax: (406) 66s-4047

ATTORNEYS FOR PLAINTIFFS

CITY OF HARDIN AND TwO RtvERS )AUTHORITY, )
)Plaintiffs, )
)v.)
)

STATE OF MONTANA AND THE )
MONTANA DHPARTMENT OF )CORRECTICINS, )

)Defendants. )
)
)

MONTANA FIRST JUDICIAL DI$TRICT COURT,

LEWIS AND CLARK COT,JNTY
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COMPLAINT tr.OR / \
DECLARATORYA}TD (-14 )INJUNCTIVE RELIEF L I

PARTIFS

l. Plaintiff, City of Hardin, is a city losated in Big Horn County, Montana,

and is duly incorporated under the laws of the State of Montana. The Two Rivers

nf
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Detention Centor, which is the subject of this lawsuit, is located within the incorporated

limits of the City of Hardin.

2. Plaintiff Two Rivers Authority ("TRA"), is a losal port authority of the

City of Hardin, tawfully established by resolution of the governing body in accordance

with the provirions of Mont. Code Ann. $7-14-1101. TRA is the entity authorized by

the City of Hardin to build, operate, m&nf,gc' and maintain the Two Rivers Detention

Cerrter.

3. Defendant Montana Department of Corrections (.'MDOC") is a political

subdivision and agency of the State of Montana.

JURrSrlrcTroN ANp VENTIE

4, Jurisdistion is properly before this Court pursuant to ArticlE VII,

Section 4 of the Montana Constitution and Mont, Code Ann. g 3-5-302.

5. Venue is proper in Lewis and Clark County punuant to Mont. Code Ann.

g 25-2-126.

FACTS

6. This action is necEssary to protcct and proserve ths invsgtment madc by

the City of Hardin and TRA in a twenty-$eveu million dollar, 454-bcd detention

facility known as thr Two Rivers Detention Centcr, and tq prevent aud remedy the

injury resulting to Plaintiffs from the actions takpn by Dofendants.

7. The City of Hardin has general lcgislative powers. Pursuant to Article XI,

section 6, of the Montana Constitution, and Mont. Code Ann. g 7-l-4105(2)-(4), local

government units with general powers havc nll powcr$ provided or implied by law,
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including the authority to enter into any oontract necessary for the exercise of its power.

Furthcr, these powers must be libetatly constnred. !g[.

' E. Oa or about May 18, 2004, the governing body of tic City of Hardin

passed Resolution I766 which established the TRA, a local porf authotity for the City

of Hardin, pursuant to Mont. Code Ann. $ 7-14-ll0l(1). The purpose sf the TRA is to

promote, stimulate, and advancc the goneral welfaro, oornmerce, cconomic development

and prosperity of the City of Hardin and its citizens-

g. One of the first projects contemplated by the City of Hardin and TRA was

the consttuction of a multijurisdictional detention ccnter as authorizcd by Mont. Code

Ann.$ 7-32-220r.

10. On or about August 3,2004, the City of Hardin passed Resolution 1767

supportirtg the crcetion and construction of a "Montana Rehabilitation/Dctcntion Center

& Fedcral Support Facility in Hardin.

I I. As a multijurisdictional detcntion ceater created under Mont. Code Ann.

i 7-32-2201, the Two Rivers Detention Center is authorizcd to acoept inmates and .

detainees from any agcncy of the federal govcrnment, and any county or city in the

State of Montana. ,9ee Mont. Code Ann. g 7-32-2242(l).

12. On or about June 13, 2005, ths Hardia City Council and members of the

TRA Board of Directors mct with offisials from MDOC, including MDOCos Chief

Legal Counsel, to dissuss the proposed facility, During the moeting, MDOC officials

expressed a need for additional beds and trcatment facilities in Montana.

13. In Dpoember 2005, the City of Hardin and thp TRA held public meetings

on the proposed detention center. Local support for the facility was overwhclmilg.
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14. In June 2006, the Montarra Board of Crime Control commissioncd the

National Institute on Corrections to study jail overorowding in the State of Montana. In

the study, Unitsd States Marshal Dwight MaoKay related as follows: "[TJhere are

roughly 150 to 250 state Department of Corrections (DOC) prisoners incarcerated in

county jails at any given time," Further, "[h]e expressed his belief that this is due, in

part, to overcrowding in the state corectional facilities and thst prisoners are 'backing

up' in county jails."

15. Pursuant to Mont. Code Ann. $ 53-30-106(l), whcn the inmate population

at a state oorrectioral facility exceeds emergercy capacity for 30 consccutive days,

MDOC may refuse to acccpt new inrnates until the inmate populetion is roduced to 95Yo

or le'ss of ths emcrgancy capacity. Aocordingly, inmatos awaiting pleocmcnt in an

MDOC facility "must be kept in a detention centcr in the jurisdiction holding them." !g[.

'oln the event the jurisdiction holdlng the inmate is at maximum capacity, the inmatc

may be placed in an availablc dctentiou ccnter in anothcrjurisdiction." t$.

16. Furthcrmore, pursuart to Mont. Code Ann. $ 53-30-106(2), MDOC *may

enter into contmcts with tbe federal government, other statcs, or the commissionars of

counties that havs suitablc detention centers for confining inmatcs committed to a

correctional institution or systern adminl*tered by the dep*rtment, eithcr because a

correctional institution or gystem has exceeded its emergsncy orpacity or bccause the

department has no institution that is adequatc for certain inmates,"

17. On information and belief, Yellowstonc County Detention Facility

{"YCDF") hes a maximum CIapecity of 280 beds but routinely houscs sver 400 inmates.

YCDF contracts for approximntely 20 state beds. On furlher information and belief,

E 005/0 I 4
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MDOC continues to contraot for beds with YDCF in spite of [dDOC's statutory

requirement to avoid housing state inmatcs in overcrowded faoilities.

1E. In September 2006, officials from TRA met wifi thc MDOC Dirsctor and

his staff to update them on the progress of the facility. MDOC was receptive to the

project and requested additional information that was promptty provided t6 MDOC.

19. In May 20A7, pursuant to Mont. Code Ann. g 7-32-2201(l), the City of

Hardin, by and through TRA, and the City of Lodge Grass, entered into an inter-local

agreement to jointly operatc the Two Rivers Detention Ccnter as a multi-jurisdistional

detention center.

20, Construation of the Detention Center was completpd in Iily 2A07, and the

facility was ready for oocupancy by July 20, 2007,

21. Notwithstanding jail ovcrcrowding, to date thc MDOC has declined to

place prisoners at thc Two Rivers Detontion Center, and, on information and belief,

continues to house rtate prisoners in ovsrcrowded detention center$ throughout

Montnna, including Yellowstone County.

22. Pursunnl to its authority under Mont. Code Ann. # 7-tT-2242(l), TRA is

nogotiating a contrsct with Bureau of Indian Affairs to house adult offcnders who have

bcon arrosted and are awaiting adjudication, serving eentences and/or awaiting release

from custody, or convicted of tribal violatiorrs occurring in Indian County within ihe

Crow, Northern Cheyenne, Wind Rivcr, Blackfeet, and $pokane lndiaa reservations.

23. On December 3, ?Q07, the Moutana Attorney General iseucd au opinion

thst the Plaintiffs msy not confirre adult felony end nisdemeenor offeaders who are

@ 006/0 1 4
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committed by an out-of-state jurisdiction or the federal governmcnt at the Detention

Conter- 53 A.G. Op. 4, December 3,2007.

24. In contradiction of the plain language of Mont. Code Ann. 55 7-32-2242

and2243,the State of Montana, by and through its political subdivision, the Montana

Department of Correstions, has statcd that the Plaintiffs may not confinc offendcrs who

are committed by an out-of-state jurisdiction or the federsl govcnunent. Bascd on the

State of Montana's representations, agencies of the federal govemment and other states

have refused to coatract with the Plaintiffs for the confinsmcnt of prisoners at the

detention centcr.

couNT" I ; DnCLARATOBX RELTET

25. Plaintiffs incorporate hErein the allegations and avermento set forth in the

preceding paragraphs.

26- ' Thc city of Hardin is a "persoa" as defined by Moat. codc Ann. $ z7-s-

104, whosc rights, stntus and other legal relations are affected by Mont. Code Ann. $$

7 -32-2242 and 7.32-2243.

27. The Two Rivers Authority i$ a "persou'n as dcfined by Morrt. Code Ann.

$ 27'8-104, whose rights, $tatus and other legal relations arc affected by Mont. Codc

Ann. $$ 7-32-2?42 andT-32-224j.

28. Plaintiffs end thc Defcndants have a justiciable controversy, involving

actual, present and Existing disputes. Thc parties have gcnuine and oppooing positions

on this issuo, which positions &re direst and substantinl, and of which a judicial

determination will be final and conclusive.

t\.
406252181$.q

w0o7 /014
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29. Under Mont, Code Ann. $ 27-8-l0l et scrl,, Plaintiffs are entitled to an

Ordcr of the Coutt intorpretiug and deolaring tle Parties' respective rights and

obligations under the law and Montana statutcs. Plaintiffs request that this c.surt

oonstrue Mont. Code Ann. gg 7-32-2242 and 7-32-2243, and declare the Parties'

respectivc rights, status and other legal relationg under those stntutes.

30. Plaintiffs incorporate herein the allegations and avermeats set forth in the

prcceding paragraphs.

31. Defcndants have prevented Plaintiffs from contracting with other statcs

and fsderal agencies for the confinement of adult felony and misdcmeanor offendcrs. \

3?, An injunction may be granted whcn it appears that the applicant ie entitled

to thc relief demanded and the relief or any part of the relief consists in rcstraining the

commission or continutnce of the act complained of, or when it appcars that tho

commission or continuance of some act during the litigation would pfoducc a Ercet or

irreparable injury to the applicant. .$ee Mont, Code. Ann. $ 27-rg-201,

33- Plaintiffs will demonstrate e likelihood of succcss on tho morits, in that

the actions of Defenda[ts are in contravsntion of Montana statute .

34, Plaintiffs will suffer irrcparable injury absent the issuance of a

preliminary injunction, iu that:

a. The Dctentioir Centcr has bcen construct€d and is immediarcly

available for use.

& 008/0 1 4
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b. Third-party state and federal agcncies stand prepared to contract with

Plaintiffs for thc placemerrt of inmalss at the Detention Center, but have been precluded

from doing so by the Defendants.

c. Plsintiffs heve arranged a work force to operate the Detention Centcr;

pcrsotrs who will be deprived of this employment oppofiunity due to the Defendants'

actions and, if blocked by State action, Plaintiffs wiII or may lose all or part of thc work

force.

d. Deprived of its essential fuuction by State rction, the Detenfion Center

will faoe poteatially catastrophic loss, including possibto default on financing

commitments.

35' These threatened injuries and others outweigh'whatevcr damage the

proposed injunction may cause to the Defendants.

36. An injunction, if issued, would ltot be advcrsc to tha public intercst, but

instead would directly beaefit the public by, inter alla, alleviating prison overcrowding

and providing employmont opportunity in Big Horn County. 
'

37. Plaintiffs, thcrcforc, request that thc State of Montann, acting through its

agcncies and political subdivisions, be preliminarily and permanently enjoined frorn

preventing Plaintiffs from contracting with othcr state and federal agencies for the

confincmcnt of adult felony and misdcmeanot offenders, and that the Montana Attorney

Oeneral's opinion be stayed and/or the Montana Attorney Oeneral be ordcrcd to

withdraw his opinion.

PRAYE$, IOR SSLTET

fYHS,REFOR$, Plaintiffs pray ss follows;
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^. That this court issuE a declaratory judgment interpreting snd

construing Mont. Code Anrr. gS 7-32-2242 and,7-32-2243 and related statutes.

b. That this court enjoin the State of Montana acting through its political

subdivisions from prsventing Plaintiffs frorn, contracting with other state and federal

agencies for the confinemcnt of adult felony and misderneanor offenders, and that the

Montana Attorney General's opinion be stayed and/or the Montana Attorney General be

ordered to withdraw his opinion.

c. That the Court award such attomeyso fees and costs to Plaintiffs as

may be awardablc at law or in equity.

d- For such othet and further relief as the Court may dcem just and

pfoper.

Dated this lOth day of December, Z0AT.

Kyle A. Gray
Jsson $. Ritchie
HottnNn & Hear r.r.p

401 North Slst Street
Suite 1500, P.O. Box 639
Billings, Montana 59t 03-0639

ATTORNEYS FOR PLAINTIFFS

3[0t430,tDOC
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Robert L. Sterup
Kyle A. Gray
Jason S. Ritchie
HoI"I,lwp & HaRr ur.p

401 North 3lst Street
Suite 1500
P.O. Box 639
Billings, Montana 59103-0639
Telephone: (405) 252-2166
Fax: (406) 252-1669

Rebecca A. Convery
Hardin City Attorney
406 N. Cheyenne Avenue
Hardin, Montana 59034
Telephone: (a06) 665-8805

ATTORNEYS FOR PLAINTIFFS

CITY OF HARDIN AND TWO RIVERS
AUTHORITY,

Plaintiffs,

v.

STATE OF MONTANA AND THE
MONTANA DEPARTMENT OF
CORRECTIONS,

Defendants.

MONTANA FIRST ruDICIAL DISTRICT COURT,

LEWIS AND CLARK COUNTY

B
NoYnv- 2s04 -q 55
Judge

PLAINTIFBS' FIRST
DrscovERY RnQUESTS TO
DEFENNANTS

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Pursuant to the Montaha Rules of Civil Procedure, Plaintiffs City of Hardin and

Two Rivers AutLority (collectively, "Plaintiffs'), request that you answer the following



discovery requests within forty-five (45) days after service hereof. These reguests are

continuing in nature and supplemental responses must be made pursuant to Rule 26(e)

Mont. R. Civ. P.

DEF'INITIONS AND INSTRUCTIONS

Certain words used in these interrogatories have the meanings ascribed to them betow,

namely:

t- *Document" or "'writing" refers to the original and alI non-identical copies or
reproductions of any written, printed, typed or recorded matter of eny kind known to you or in
the possession, custody or control ofDefendants, their egents or attorneys, or persons rlnder
her control, or any of them, including but not limited to:

a. Letters, correspondence, electronic mail, telegrams, wires, mernorandan
instructions, calendars, diaries, desk books, reports, studies, surveys, speeches, rninute$,
pamphlets, trotes, records, charts, tabulations, accounting records, inteioffice and intra-office
communications, tape or other voice recordings, records of meotings, conferonees, telephone
convorsations or other communications and drafts of any of ths foregoing, including
information stored on any electronic media, computer, ite.

b. Microfilm, microfiche or other reproductions or film impressions-
' 2. "Date'n means the exaot day, month and ycar if asce*ainable; if not, the closest

approximation that can be made thereto by mcans of rciationship to other evcnts, locations or
matt€rs.

3. *Persons" means natural person$, corporations, partnerships, governments (or
agencies thereof), quasi-public entities, proprietorships, joint ventures, trust$, estatos, andall
other forms of legal entities.

4. "Identify" means, with respect to a naturat person, to set forth that pcrson's futl
name and, on the first occt$ion that such person is identified, the following information:

a. Present or last known residence address; j

b. Present or last known businoss address;

c. Presont or last known employer;

5. "ldentify- meani, with respect to an entity other than a natural p€rson, to sst
forth the full name or title ofthe entity and, on the first iccasion that such ontity is identified,
to state the address and principal business or activity ofsuch entity. t -

6. *Idontify- rnetns (regardless of whcther any claim of privilege is asserted), with
respect to a document, to set forth the following information, subjeci to the:Option to produee
Business Records as provided by Mont. R. Civ. :3:

a. The nature (e"g,, lctter, memoranda, report, etc.);
b- The date it bears or, if undated, the date it was written or sreated:
c. The identity of the person(s) who wrots or oroatod it;



d. The identity of the person(s) who received it;

e. Its file number or other identifying mark or code;

f- Its general subject matter;

g. lts present or last known location and custodian-

7. 'Identiff" means, with respect to an oral communication or other event, to set
forth the following information:

a. Its substance;

b. The date it occurred and the time;

c. The place it occurred;

d. For a cornmunication, the identity of each originator and recipient; for an
event, the identify of each participant;

e. The identity of all persons present when the communication or event
occurred.

8" The "State of Montana' means and refers to the State of Montana, all political
subdivisions, the Attorney General and all other persons employed by or acting on tlre $tate of
Montana's behalf.

9. "You" or "Your" means and refers to the State of Montana, all politictt
subdivisions, the Attorney General and all other persons employed by or acting on the State of
Montana's behalf.

10. "Attorney General Opinion" means the opinion from Attorney General McGrath
dated December 3, 2a07 to Ms. Rebecca A. convery and pubrished at 52 A.-G. op.4.

REOUEST FOR PRODUCTION NO. f : Please produce all non-privileged

documents that refer, relate or pertain to the Attorney GeneralOpinion, including all

documents on which the Attorney General Opinion is based.

RESPONSE:

INTERROG+{TOSY N.O. 1: Please identify all other Attorney General

opinions or letters of advise wherein Title 7, Chapter 32 or Title 53, Chapter 30 of the

Montana Code Annotated has been interpreted by the Montana Attorney Gener*l,s

office.

AN$I#ER:



REOUEST FOR PRODUCTION NO.3: Please produce all documents

identified in your response to Interrogatory No. 1.

RESPONSE:

INTERROGATORY NO. ?: Please identify all witnesses that have knowledge

or information regarding the matters alleged in the Complaint in this action.

ANSWER:

INTERROGATORY NO. 3: Plsase identify all documents or other tangible

things, including elestronic mail, that in any way relate to, toucb or concern the Two

Rivers Detention Center, the Two Rivers Authority, or the Attorney General Opinion.

ANSWER:

REOUE$T goR PRortucrroN N-qr e: Please producc ail documentsn

electronic mail, written statements or other tangible things identified in your response

to Interrogatory No. 3.

RESPONSE:

II.'ITERROGATORY NO.4: Please identify all witnesses you expect to call in

this matter and the substance of their expected testimony.

AITTSWER:

: Please produce all documents you

intend to use as Exhibits ln tiis matter.

BESP.ONSET '

REOUEST {QR PR9QUCTION NO. 5: Produce all documents that refer,

relate or pertain to placement of inmates by the Department of Corrections with any



detention center within the State of Montana for the period January 1,2005 through the

date ofyour response to this request.

RESPONSE:

Dated this 10th day of December, 20A7.

L. Sterup
Kyle A. Gray
Jason S. Ritchie
Hot t eNp & HnRt lr.p
401 North 3lst Street
Suite 1500, P.O. Box 639
Billings, Montana 59103-0639

ATTORNEYS FOR PLAINTIFFS
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